
Macro- and Micro-

Cultural Evolution of 

Law
Or 

The Importance of Being Earnest

Mikihiko WADA LL.B., Ph.D

(Faculty of Law, Hosei Universty, TOKYO) 
mwada@hosei.ac.jp

June 2021, at Cultural Evolution Society



Lady Bracknell: “My nephew, you 

seem to be displaying signs of 
triviality.”

Jack: “On the contrary, Aunt Augusta, 
I’ve now realised for the first time in 
my life the vital Importance of Being 

Earnest.”

Act III, Part Two

The Importance of Being Earnest by Oscar Wilde, 
1898. [The year the Japanese Civil Code was written.]



CULTURAL EVOLUTION OF LAW

Hypothesis I on Biological Evolution of Law:

Homo’s and Pan’s (chimpanzee’s) common ancestor 
had genetic/genomic set-up for evolution of law ca. 7 
mil. years ago, which, however, was hardly ‘activated’.  
Sometime thereafter, Homo’s law evolved.

• While Owen Jones’ “Society for Evolutionary Analysis 
in Law” (https://www.vanderbilt.edu/seal/) contributed much, 
(Biological) Evolution of Law per se, and Cultural 
Evolution (e.g. Mesoudi 2011) of Law is understudied 
(with some early exception, e.g. Goodenough 2005). 

• We propose new research methods, to pioneer the way 
to demonstrate (when and) how the macro- and micro-
cultural evolution of law took place.



1) MACRO-CULTRUAL EVOLUTION OF LAW

• 1-1) We hypothesize (Wada 2021) that within                          
early human hunter‐gatherer group of 30 (Hill et al             
2011, Lehmann et al 2014) to 150 (“Dunbar’s number”) 
individuals, “group laws” evolved, shared by, and transmitted 
to the new members of, the group by use of early, spoken 
language:

Hypothesis II:  Macro-Cultural Evolution of Law started, at 
the latest, with emergence of early language -- the timing is 
assumed to be ca. 0.5 mil. years ago.

(see Stout et al. 2018;  for human’s hierarchical perception, see Sano et al 2020)

• 1-2) On evolution of norms (Campenni et al 2014), 
cooperation and third‐party punishment, we base our research 
on previous literature – theoretical (Boyd et al 2003; Bowles 
& Gintis 2004; Helbing et al 2010a, 2010b), and empirical 
(Rand et al 2011; Jordan et al 2016).  We proceed to the 
computer simulation analysis of macro-evolution of law.



2) MICRO-CULTRUAL EVOLUTION OF LAW

Solid Proposition: Micro-Cultural 

Evolution of Law started, at the very latest, with 
the oldest written law, ca. 4,000 yeas ago.

• We proceed to accumulate data set (cf. Bickel et al 2017’s 
“AUTOTYP” on languages and its use by Matsumae et al 
2020) of early written law from Uru- Nammu Code, the 
oldest written code of 2,100 B.C., of medieval Canonic law, 
Islamic law, Japanese laws of 7th-19th centuries, finally of 
the modern Common Law, Civil, Penal, Commercial Codes 
and Constitutions of the major counties, depicting what 
major components (cf. Siems 2016) were newly introduced 
and transmitted where and when, in the past 4,000 years.



OUTLINE OF TODAY’S TALK

•PART I: LOCATING the MACRO-
CULTURAL EVOLUTION OF (non-
HUMAN and HUMAN) LAW; WHEN? 

•PART II: LOCATING the MICRO-
CULTURAL EVOLUTION OF (HUMAN) 
LAW; WHEN? 

We shall thus identify macro- and micro-cultural 
evolution of human law.



Intention
Sharing

Morality

Morality

Morality

Morality

Law as Primary Rules
（Collective Norms）

Law regarding 
law  

Hierarchy: Law as
Secondary Rules

LawPower

Law’

STRUCTURE OF OUR CURRENT PROJECT

Evolution of language and law
(Wada 2021, 2017, 2010)

Definition of Law
As a working 
hypothesis for the 

purpose of finding law’s 
first/initial evolution:

《(a) Set of collective 

norms, (b) whereby 

violators shall be 

detected, and receive 

from (c) a fair third-

party (d) punishment 

(or intervention) with 

(e) consistency. 》
© Dr. Kazuki IIJIMA



PART I: 
LOCATING 

the MACRO-CULTURAL EVOLUTION 
OF (HUMAN) LAW; WHEN?

i.e., As a Theoretical Start-up:

covering the last 7 million years of 

possible Evolution of Law

Could these intention sharing, 

morality and LAW have evolved 

within chimpanzee groups, who have 

communications, but NOT 

language?



a)Norms? Pros and Cons:

Affirmative: von Rohr et al. (2015)

←→ Negative: Schlingloff & Moore (2017)

c) Third-party + d) Punishment?

There are strong pros and cons in a heated debate!

Affirmative: von Rohr et al. (2012);

←→ Negative: Riedl…Tomasello (2012)

(both on chimpanzees in captivity)… but then…



Suchak et al…de Wall, 2016, 
PNAS



Final Say:
Suchak & de Waal, PNAS, 2016



CHIMPANZEES CAN & DO

HAVE LAW

Some chimpanzees in captivity give 

(c) third-party (d) (not always punishment, 

but) INTERVENTION with (e) consistency. 

I.e., even though they might be “BIZARRE” * 

chimpanzees (Leavens et. al. 2010) , the general 

proposition that chimpanzees do not have law 

is denied.

*) ”BIZARRE Chimpanzees do not represent ‘the Chimpanzee’” 
(Leavens et. al. 2010, Behav. Brain. Sci.) 

“Barren, Institutional, Zoo, And other Rare      

Rearing Environments”



PART I: 
THEORETICAL CONLUSION

Hypothesis I is more likely to be correct:
Our common ancestor had genetic/genomic 
set-up for evolution of law ca. 7 mil. years 

ago.

Therefore: 

Hypothesis II is also correct: 
Macro-Cultural Evolution of Law 

started, at the latest, with emergence 
of early language -- the timing is 

assumed to be ca. 0.5 mil. years ago.



PART II: 

LOCATING the MICRO-CULTURAL 
EVOLUTION OF (HUMAN) LAW; 

WHEN?

Solid Proposition: 
Micro-Cultural Evolution of Law 

started, at the very latest, with the 
oldest written law, ca. 4,000 yeas ago. 



From the oldest written law of Code 

of UR-NAMMU (ca. 2100–2050 BC), 
Code of HAMMURABI (ca. 1755–1750 BC)….



To the modern Constitution (of Japan, 1946):

PREAMBLE: “We, the Japanese people, acting through our duly elected 

representatives in the National Diet, determined that we shall secure for ourselves and 

our posterity the fruits of peaceful cooperation with all nations and the blessings of 

liberty throughout this land, and resolved that never again shall we be visited with the 

horrors of war through the action of government, do proclaim that sovereign power 

resides with the people and do firmly establish this Constitution.”

LANGUAGE HAS PLAYED A DECISIVE ROLE IN 

THE MICRO-CULTURAL EVOLUTION OF 

HUMAN LAW.



IN SEARCH OF 
ANALIZING 

THE PROCESS OF 
THIS MICRO-CULTURAL 

EVOLUTION:

- Building a Database;
- Building a Theoretical Basis; and 
- Planning an Experimental Design 

using “Public Goods Game” for 
“Neuro-law” Research with fMRI 



While Building a Database of 
Written Laws of 4,000 years… (work in trial)

We plan to proceed to accumulate data set of written laws 
in the past 4,000 years.  Cf. Siems 2016 shows examples of 
‘major components’, which are yet unsatisfactory and not 
convincing – we intend to maximize these components for 
our analysis.

With previous research, e.g. Helbing et al 2010a, 2010b, 
which use Public Goods Game (PGG) as an experimental 
paradigm in mind, this is a work in progress, to build a 
theoretical basis for our “neuro-law” experiment with PGG.

Building a Theoretical Basis in Advance
(work in progress, for the upcoming fMRI experiment of “Neuro-law”)







Rules of the PUBLIC GOODS Game 
(in detail)
1) For the 1st round : 1 player is in fMRI, the other 4 are outside of fMRI.  

Only 2 (incl. 1 in fMRI) out of 5 players are instructed on the “Norm” 
of the Game, for the initial 10 rounds of game.

2) For the 2nd round: the experimenter (as a 6th player) gives “Third-
Party Punishment”, deducting certain amount of money from the 
“non-cooperators/defectors (free-riders)” fur the next 10 rounds of the 
game.

3) For the 3rd round: for additional 10 games, all the players will be the 
informed NOT ONLY of the “Norm” of the Game, BUT ALSO 
constantly of each other’s donation amount and cash at hand, through 
spoken and written language.

4) In order to counter-balance, with a separate group of 5/6 players, we 
will switch the 2nd and 3rd rounds – information sharing first (2nd

round), third-party punishment later (3rd round).

5) THE THREE CONDITIONS OF “SCARE RESOURCE”, “LIMITED 
RESOURCE” AND “UNLIMITED RESOURCE” ARE informed in advance as 
such to the players and SEPARATELY APPLIED TO ALL THE EXPERIMENTS 
(with an uninformed “Unlimited Resource” condition as a CONTROL).

HOW DOES THE SHARED INFORMATION and/or THIRD-PARTY 
PUNISHMENT AFFECT THE COOPERATION/DEFECTION (Free-
Riding) of each player?  I.e., how does or does not the “Norm” 
emerge/evolve?
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